UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

INTHE MATTER OF: ) CASE NUMBERS
JOHN W. GOLLOWAY, ) BANKRUPTCY CASE

NO. 03-13160-WHD
Debtor.

MARTHA CLARK,
Plaintiff, : ADVERSARY PROCEEDING
: NO. 04-1706
V.
JOHN W. GOLLOWAY,
IN PROCEEDINGS UNDER
: CHAPTER 7 OF THE
Defendant. : BANKRUPTCY CODE
ORDER
Currently before the Court isthe “Complaint to Determine Dischargeability” filed
by Martha Clark (hereinafter the “Creditor”) againg John Golloway (hereinafter the
“Debtor”). The Creditor seeksa declaration that certain divorce-related obligations owed
her by the Debtor are nondischargeabl e under § 523(a)(5) and (15) of the Bankruptcy Code.*

After ahalf day of trial, the Court took thiscase under advisement. Thismatter fallswithin

! The Complaint also contained an allegation that the Debtor’ s discharge should be
denied pursuant to § 727(a)(3) of the Bankruptcy Code. However, the Creditor appearsto
have abandoned this count of her complaint by failing to refer to the count in the pre-trial
order and by failing to present any evidence or argument to support the count at trial.
Accordingly, this portion of the Complaint ishereby DISMISSED.




the subject matter jurisdiction of the Court, see 28 U.S.C. 88 157(b)(2)(1); 1334, and the
following congtitutes the Court’s findings of fact and conclusons of law. See FeD. R.

BANKR. P. 7052.

FINDINGSOF FACT
The Creditor and the Debtor were divorced by entry of afinal decreein the Superior
Court of Clayton County, Georgiaon or about August 2, 1994. Prior to entry of the divorce
decree, the parties executed a Settlement Agreement.? The Creditor was awarded the
“permanent care, custody, and control” of the parties three minor children. (Settlement
Agreement at 8 3). Two provisons of the Settlement Agreement are applicable to the
present controversy. Firg, section 4 of said agreement Satesthat:

Husband shall pay Wife for the support and maintenance of the minor
children of the parties the sum of $925.00 per month for so long as child
support ispayable for three children. When child support ispayable for two
children, Husband shall pay Wife the sum of $825.00 per month for support
and maintenance of said children. When child support is payable for one
child, Husband shall pay Wife the sum of $666.00 per month for the support
of that child. The payment for the support of each child shall terminate upon
the death, marriage, emancipation, or attainment of age 18 of that child,
PROVIDED, however, that child support shall continue for a child who has
not previoudy remarried or become emancipated and who isenrolled in and
attending a secondary school (high school), and who has attained the age of
maj ority before completing hisor her secondary school educationand whois
not yet 20 yearsof age. The payments made hereunder shall beginon July 1,
1994, and is payable on the firg day of each month for so long as due
hereunder. Husband shall receive acredit for hischild support so long ashe
pays the mortgage payment in connection with the former marital home each
month, and he has provided proof to Wife that he has made said payment.

2 The Settlement Agreement was incorporated into the final divorce decree.
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Settlement Agreement at 8 4. Second, section 10 states that:
The marital home of the parties . . . shall be in the exclusve use and
possess on of Wife. Husband shall remove hisperson and property therefrom
within 60 days of the date hereof. Husband shall make the payments on the

mortgage on said property in the amount of $957.00 per month (and late
chargesif paid late), until the property is sold.

* %%

On or about January 1, 1995, the property shall be placed on the market for

sde. ... Thenet proceedsfromthe sale shall be divided equally betweenthe

parties. “ Net proceeds’ shall mean the sales price, less the balance on the

mortgage(s), less reasonable closng costs and real estate commission(s).
Settlement Agreement at § 10.

From the time of the entry of the divorce decree, the Debtor paid the mortgage
payment on the Creditor’ s home and did not pay child support directly to the Creditor. At
some time prior to 2003, the Debtor began to fall behind on making the mortgage payment.
Thereafter, the Debtor wasinjured on the job and later suffered a sroke. Subsequent to
these medical problems, the Debtor consdered filing for protection under the Bankruptcy
Code. At that time, because two of the Debtor’ schildrenwere no longer minors, the Debtor
determined that, under the Settlement Agreement, he was permitted to pay the lower figure

of $666 per month directly to the Creditor. The Debtor also sopped making the mortgage

payment.3

® The partiespresented no evidence asto how many mortgage payments have come
due, how many mortgage payments were paid by the Debtor, or how much money the
Debtor may have paid directly to the Creditor. Accordingly, the Court makesno finding of
fact asto the amount of the debt owed by the Debtor to the Creditor.
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The Debtor filed a voluntary petition under Chapter 7 of the Bankruptcy Code on
November 18, 2003. On February 13, 2004, the Creditor filed the ingant complaint,
asserting that: 1) the Debtor had ceased making the mortgage payment, resulting in a
ggnificant arrearage owed to the mortgage creditor; and 2) the Debtor’ s obligation to pay
the mortgage debt isin the nature of child support and istherefore a nondischargeabl e debt
pursuant to 8 523(a)(5). Alternatively, the Creditor contends that the debt is

nondischargeable under § 523(a)(15).

CONCLUSIONSOF L AW

In order for a debt to be nondischargeable under § 523(a)(5), the creditor must
esablish that: 1) the debt at issue is owed to a "'spouse, former spouse, or child" of the
debtor; 2) the debt is "'actually in the nature of' (as opposed to smply desgnated as)
alimony, maintenance, or support”; and 3) the debt was incurred "'in connection with a
"'sgparation agreement, divorce decree or other order of acourt of record.” InreMaddigan,
312 F.3d 589 (2d Cir. 2002) (citing 11 U.S.C. § 523(a)(5)). Inthiscase, the partiesdo not
dispute the fact that the Debtor’ s obligation to pay the mortgage payment isadebt owed to
aformer spouse of the Debtor* or that the debt wasincurred in connection with the parties

divorce decree. Accordingly, the Court need only determine whether the Debtor’s

* Thefact that the payee of the mortgage paymentswas athird party isirrelevant
tothisissue. SeelnreMaddigan, 312 F.3d at 593 ("The fact that the debt ispayableto a
third party . . . does not prevent classfication of that debt as being owed to [the debtor's]
child.").




obligation to pay the mortgage payment is “actually in the nature of support.”

The question of whether a debt condtitutes "support,” within the meaning of
8 523(a)(5), isaquestion of federal law. Inre Srickland, 90 F.3d 444 (11th Cir. 1996).
“Thus, alabel placed upon the obligation by the consent agreement or court order which
created it will not determineitssubsequent dischargeability inbankruptcy.” InreRobinson,
193 B.R. 367, 372 (Bankr. N.D. Ga. 1996) (Drake, J.). Insead the Court should consder
the intent of the partiesin including certain provisonswithin the settlement agreement. If
the evidence suggedsthat the parties agreed to impose an obligation upon the debtor as a
means of providing support for the parties children or the debtor’s former spouse, the
Court should find that the obligation isin the nature of support. On the other hand, if the
evidence suggests that the parties were attempting to divide the marital property or
liabilities, the Court should find that the obligation is not in the nature of support. In
determining the intent of the parties, it ishelpful for the Court to consder such factorsas
1) whether the obligation is tied to a contingency, such as a child reaching the age of
majority; 2) whether the obligation appears to have been imposed as a means of balancing
the digparate incomes of the parties, 3) whether the obligation ispayablein alump sum or
iningtallments, 4) therespective physcal health of the spousesand their level sof education,
and 5) whether there was an actual need for support at the time of the divorce. 1d. The
burden of proof on the issue of whether a debt is nondischargeable under 8 523(a)(5) rests
with the creditor. |d.

Having consdered the provisonsof the Settlement Agreement and the testimony of




the partiesin light of the above-referenced factors, the Court concludes that the parties
intended to award child support to the Creditor in the specific amounts|isted within section
4 of the Settlement Agreement and intended this amount to decrease asthe parties minor
children became ableto support themselves. The Creditor hasargued that, by including the
language in section 4 entitling the Debtor to receive acredit in the amount of any mortgage
payments made, the partiesintended to convert the Debtor’ s obligation to pay the mortgage
into an obligation to pay child support and, in that manner, changed the amount of child
support due to $957 per month. In other words, the Creditor’ spositionisthat, by choosng
to pay the mortgage instead of giving her cash for the child support, the Debtor agreed to
pay $957 per month instead of $925 per month, and agreed that he would not benefit from
any reduction in the amount of child support due as each child reached the age at which he
or she could provide for hisor her own support.

Thispodgtionrequiresthe Court to ignore the structure of the Settlement Agreement,
aswell asthe fact that the Debtor was under a separate obligation, placed in section 10 of
the Settlement Agreement, to pay the mortgage. In effect, he could not have chosen to
smply pay the $925 directly to the Creditor and not pay the mortgage payment. The
gructure of the Settlement Agreement suggests that the partiesintended the Debtor to pay
the mortgage payment until the Creditor sold the house, receive a credit in the amount of
payments made againgt the amounts due under section 4, and, at the time he no longer had
to pay the mortgage payments because the house had been sold, resume making the

payments directly to the Creditor, ascalled for under section 4.




Additionally, the Court findsthat the partiesincluded the Debtor’ s obligation to pay
the mortgage payment until the marital home could be sold srictly asa means of dividing
the marital property and liabilitiesand not asameansof providing additional child support
or spousal support to the Creditor.> Thisconclusionissupported by the fact that the Debtor
wasgranted a credit for paying the mortgage against the child support otherwise due to the
Creditor. Thisindicatesthat the intent of the provison placed in section 10 was merely to
keep the mortgage current until the house could be sold and the proceeds divided equally.
Additionally, the fact that the Settlement Agreement contemplated that the Creditor would
soon sell the marital home supports this finding. The time during which the Debtor was
supposed to have to pay the mortgage was not tied to any contingency related to the agesor
educational or marital status of the children. It seems to the Court that, if the parties
intended the full mortgage paymentsto be made as a means of providing child support, the
partieswould have provided for the Creditor to retain the home and the Debtor to continue
paying the mortgage for aslong as the parties minor children continued to resde in the
home. For these reasons, the Court must conclude that the Debtor’ s obligation to pay the
mortgage payment is not “in the nature of support” within the meaning of § 523(a)(5).

That being said, it is clear that the Debtor’s obligation to pay child support in
accordance with section 4 of the Settlement Agreement is*“in the nature of support” within

the meaning of 8 523(a)(5). The total amount due under that section, calculated by

® The Creditor admitted during trial that she wasnot awarded any alimony under the
terms of the Settlement Agreement.




congdering the decreasng amount due as each child reached the age of mgjority, less a
credit for any amount that the Debtor paid on the mortgage on the Creditor’ shome, shall be
nondischargeabl e in accordance with § 523(a)(5).

However, there remai nsa question asto whether the Debtor’ s separate obligation to
pay the mortgage payments is nondischargeable under 8 523(a)(15). Section 523(a)(15),
which was added to the Bankruptcy Code in 1994, operates to make all divorce-related
obligations subject to a presumption of nondischargeability. Clevelandv. Cleveland (Inre
Cleveland), 198 B.R. 394, 397 (Bankr. N.D. Ga. 1996) (Drake, B.J.). Section 523(a)(15)
provides asfollows

(a) adischarge under section 727, 1141, 1228(a), 1228(b) or 1328(b) of this
title does not discharge an individual debtor from any debt—

(15) not of the kind described in paragraph (5) that isincurred by the debtor
in the course of a divorce or separation or in connection with a separation
agreement, divorce decree or other order of acourt of record, adetermination
made in accordance with State or territorial law by a governmental unit
unless-

(A) the debtor does not have the ability to pay such debt from
income or property of the debtor not reasonably necessary to be
expended for the maintenance or support of the debtor or a
dependent of the debtor and, if the debtor is engaged in a
business, for the payment of expenditures necessary for the
continuation, preservation, and operation of such busness, or

(B) discharging such debt would result in abenefit to the debtor
that outweighs the detrimental consequences to a spouse,
former spouse, or child of the debtor. . . .

11 U.S.C. §523(a)(15). Thisdatute wasdesgned to make it more difficult for a debtor to

discharge divorce-related debts. Smolinski v. Arnott (In re Arnott), 210 B.R. 651, 655




(Bankr. S.D. Fla. 1997); Anthony v. Anthony (In re Anthony), 190 B.R. 433, 436 (Bankr.
N.D. Ala 1995). Notwithstanding that purpose or intent, 8 523(a)(15) islimited in two
regpects. Fird, the exception doesnot apply if adebtor lacks“theability to pay” the marital
debts. Second, the exception does not apply if adischarge would benefit the debtor more
than it would harm the creditor. Inasmuch as § 523(a)(15) is phrased in the digunctive, a
debt must be discharged if a debtor meets either of the two exceptions. Regarding the
burden of proof ina§ 523(a)(15) case, the “creditor bearstheinitial burden of establishing
that the debt owed toit actually arosein connectionwithadivorceor separati on agreement.”
Cleveland, 198 B.R. at 397. “From and after that point, however, the burden of coming
forth shiftsto the debtor, thereby requiring him to demondrate either (1) that he lacksthe
ability to pay the debt in question from income and property not necessary for the support
of himself and his dependents, or (2) that the allowance of a discharge would produce
benefits exceeding any consequent harm to the Creditor.” Id. at 397-98; see also Smons
v. 3mons (In re Smons), 193 B.R. 48, 50 (Bankr. W.D. Okla. 1996).

That the Debtor’s obligation to pay the mortgage payment arose by virtue of a
divorce decree is undisputed. Thus, the burden shifts to the Debtor to prove that an
exception to § 523(a)(15) applies. At trial, the Debtor presented some tesimony that
appeared to focus on the “ability to pay” exception. See 11 U.S.C. § 523(a)(15)(A). This
Court has previoudy held that the proper focusof the “ability to pay” analyssisthetotality

of adebtor’sfinancial circumstances, with an emphass on the following factors.




(1) the debtor’s “digposable income” as measured at the time of trial;

(2) the debtor’ s opportunities for more lucrative employment;

(3) the extent to which the debtor’ s burden of debt will belessened inthe near

term; and

(4) the extent to which the debtor previoudy has made a good faith effort to

fully employ himself and to satisfy the debt in question.

Cleveland, 198 B.R. at 398; Humiston v. Huddelston (In re Huddelston), 194 B.R. 681, 688
(Bankr. N.D. Ga. 1996) (Drake, B.J.). Inso holding, the Court reasoned that “[a] bsent such
an expandveinquiry, no certain conclusion may be had regarding the debtor’ strue capacity
to sati Sy those debts which came asaconsequence of hisdivorce.” Huddelston, 194 B.R.
at 689.

The Debtor testified that, at the time he filed hisbankruptcy petition, he had lost his
job, had suffered significant medical problems, and could not afford to make the mortgage
payment. However, the Court cannot assume that the Debtor’ s present or future Stuation
isor will be amilar to that in which he found himself at the time of the filing. Therefore,
the record is lacking with regard to evidence concerning the Debtor’ s digposable income,
current employment and possibilitiesfor more lucrative employment, and the likelihood of
any future decrease in his expenses. Additionally, the Debtor produced no evidence to
support afinding that the discharge of hisobligation to pay the mortgage paymentswould
produce benefitsto him that outwei gh any consequent harmto the Creditor. That being the
case, the Court can only concludethat the Debtor hasfailed to meet hisburden of producing
evidence pertinent to the § 523(a)(15) analyss. Accordingly, the Court finds that the
Debtor’ sobligationto pay mortgage paymentsunder section 10 of the Settlement Agreement

Is nondischargeabl e pursuant to § 523(a)(15) of the Bankruptcy Code.
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The Court makes no finding asto whether the Debtor has satisfied his obligation to
pay the mortgage payment, or whether or when he should have been relieved of that
obligation due to the fact that the Creditor has not performed her obligation under the
Settlement Agreement to sell the marital res dence and hasnot provided the Debtor hisone
half of the net sale proceeds. The partieshave informed the Court that the Debtor hasfiled
a petition for modification of the Settlement Agreement in Superior Court of Clayton
County, Georgia®  Because the Court hasdeclined to addressthe issue, the parties shall
be free to obtain a determination from the sate court as to whether the Debtor owes any
amount under section 10 of the Settlement Agreement or whether he has satisfied that
obligation by making the mortgage paymentslong after the Creditor was supposed to have
s0ld the house. The parties have also indicated their agreement that, if they are unable to
gtipulate to the amount of the child support due in accordance with section 4, taking into
congderation the reduction in the monthly amount due as the children reached the age of
majority and acredit for the amount of the mortgage payments made by the Debtor, the Sate
court should determine the amount due.

Any amounts determined to be due and owing, either by the sate court or by
gipulation of the parties, either for child support incurred in accordance with section 4, or
as mortgage payments incurred under section 10, shall be nondischargeable pursuant to

§ 523(a)(5) and (a)(15) respectively.

® The Creditor hasa so filed avoluntary petition under Chapter 13 of the Bankruptcy
Code. See Case Number 03-71330-CRM. However, the Debtor has been granted relief
from the automatic stay in the Creditor’s case to file the petition in Sate court.
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CONCLUSION
Having given this matter its careful consgderation, the Court concludes that the
Creditor is entitled to the relief requested in her complaint. The Debtor’ sdivorce-related
obligationsowing to the Creditor are nondi schargeabl e in bankruptcy pursuant to 11 U.S.C.
88 523(a)(5) and (15). A judgment in favor of the Creditor shall be entered.
IT 1SSO ORDERED.

At Newnan, Georgia, this day of January, 2005.

W. HOMER DRAKE, JR.
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

INTHE MATTER OF: ) CASE NUMBERS
JOHN W. GOLLOWAY, ) BANKRUPTCY CASE

NO. 03-13160WHD
Debtor.

MARTHA CLARK,

Plaintiff, ADVERSARY PROCEEDING
) NO. 04-1706
V.

JOHN W. GOLLOWAY,
IN PROCEEDINGS UNDER
) CHAPTER 7 OF THE
Defendant. ) BANKRUPTCY CODE

JUDGMENT

Judgment ishereby entered for the Plaintiff, Martha Clark, agai nst the Debtor, John
W. Golloway, in the above-styled adversary proceeding in accordance with the Order of
the Court entered the day of January, 2005.

At Newnan, Georgia, this day of January, 2005.

W. HOMER DRAKE, JR.
UNITED STATES BANKRUPTCY JUDGE




